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Abstract. In the article, the concept of legal mediation is described from a comprehensive
social, legal, and political perspective, the prerequisites for the emergence of mediation and the
mediation process in European countries (USA, England, France, Netherlands, Germany, Austria,
Italy, Switzerland) are based on comparative analyzes through international experiences. We have
analyzed the future mediation of the arbitration court, which is carried out by involving a neutral
third party - an arbitrator to resolve disputed issues, for example: land, house property, divorce
process, conflicts.

The article also extensively reviews the European Code of Mediators by the European
Commission, the guidelines of the European Parliament and the Council "On some aspects of
mediation in civil and commercial matters", and discusses how mediation is currently proceeding
on a scientific basis. American corporations and more than 250 law firms report that 75-85% of
disputes go to a mediator before they attempt to reach a settlement and find a positive resolution.

The relevance of the article is not only the mediation process in European countries, but also
the course of this process in Kazakhstan. In comparison, if in foreign countries this is a systematic
legal process and is used in practice, in our country, although it is used in practice, there is still a
need for improvement.

The article also mentions the Siberian Conflictology Center (Kostanai), Kokshetau
Mediation Center (Kokshetau), Mediation and Conciliation Center (Almaty), "Mediation and Law
Center" (Karagandy), which is engaged in educational and educational services for the purpose of
training mediators through a system of mediation training and seminars. The works of foreign,
Russian and domestic scholars on legal mediation are also analyzed.

Keywords: legal mediation, mediator, notarial service, inherited property, conflict,
mediation service, conciliation, notary

Basic provisions

In many cases, conflict is understood as one of the forms of human interaction,
which is based on various kinds of real or illusory, objective or subjective, to varying
degrees, conscious contradictions between people, with attempts to resolve them
against the background of the manifestation of emotions.

Conflict 1s always an intrigue, where the goal and means are carefully
disguised, a cruel, insidious intrigue, involving obvious and hidden blows and
pleasure from the defeat of the enemy. The word conflict is usually perceived by
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people from a negative perspective. They associate this word with hostility and pain,
which in reality accompany all those in conflict. However, in organizations, conflict
IS not necessarily a negative thing. Often, conflicts help participants in the labor
process, when they find themselves in conflict situations, to better understand the
goals of the organization, turn to their unused reserves and do much of what seems
impossible under normal conditions.

It is not even the conflicts themselves that have a destructive effect on people
and make it difficult for them to live together, but their consequences: fear, hostility,
threats. Controversies affect any sphere of social life and its members: politics,
economy, family, national relations, etc. takes place. The field of law is one of them.
A generally accepted definition of a legal dispute has not yet been created in science,
because legal conflictology is still in its infancy. But there is no doubt that legal
conflictology is a type of social conflict, and the legal component is its main
distinguishing feature. Mediation was formed only second half of XX century. At
first it was based in the USA, and a little later on Europe in countries— in England,
in France, Inthe Netherlands, in Germany, Austria, in Italy, in Switzerland profit be
started.

Introduction

Mediation - is a conciliation procedure based on negotiations between disputing
parties with the participation of a mediator in order to reach a mutually beneficial
agreement on disputed issues. Mediation appeared very early. Bringing in a neutral
third party to resolve the conflict was necessary, above all, for survival (individuals
or groups, often primitive tribes). Priests and chiefs were the first to use this method,
and in this way they stopped the murders and violence that threatened the tribe. It is
known that in traditional Kazakh society in the Khanate, mediation activities were
carried out by the Institute of biys, as well as by the elders of the tribe and zhuz.
Three well-known legal provisions of the period of the Kazakh Khanate were the
legal norms of Kasym Khan "Kaska Zholy", Yessim Khan "old Zholy" and Tauke
Khan "seven statutes" on the peacekeeping role of judges and elders of the tribe in
disputes in the Kazakh Society of that period " [1, pp. 56-58.].

Mediation was especially actively used during the settlement of international
disputes. It was called variously: “mediation”, “guarantee”, “offer of good services”.

Mediation is a process of conciliation by involving the disputing parties in
voluntary negotiations with the participation of a neutral person - a mediator
(intermediary) in order to reach their mutual understanding and make a mutually
beneficial agreement. Its symptoms are as follows:

1. Mediation is a procedure for resolving a dispute in a way that supports both
of them through communication in such a way that both parties feel they are the
winners in the end.

2. Mediation is a voluntary procedure. T he success or failure of the mediation
procedure depends only on the parties themselves.

3. The activity of disputing parties to choose a mediator, discuss each other's
arguments and arguments, and reach a mutually beneficial decision.



4. Only a neutral personwho is not a party to the dispute can be elected as a
mediator [1].

It is mentioned signs only real general in a way only of mediation nature about
understanding give gets including thanks to conflict of participants with themselves
but argumentative of the parties mutually agreement according to involved of
intermediaries help through regulated.

Mediation was first used professionally in the United States in 1913 in
disputes between employers and employees and gradually became institutionalized.
Established in the United States under the Civil Rights Act of 1964, the Department
of Justice's Community Liaison Office provides negotiation and mediation methods
to resolve disputes and disputes arising out of discrimination based on race, color,
and ethnic origin. Today, mediation, which is an effective and peaceful means of
dispute resolution, is widely used in the countries of the American continent and
European countries, especially in the countries that are members of the European
Union [2].

In 1998, research on alternative dispute resolution methods began in the

European Union. The European Union summit held in Finland in October 1999
invited member states to participate in out-of-court dispute resolution. This call
played a positive role in understandingthe impact of alternative methods of dispute
resolution in facilitating access to justice [3, 948 p.].
XX century to the head towards intense developing America in the economy of the
conflict new type profit was: formed labor contracts and wages between unions and
employers struggle for size. If disputes are not resolved quickly, revolutions, mass
from work produce and factories completely temporary closed drop dangers arises.
For example, in 1947 year Mediation and reconciliation service was created.

An enforceable arbitration involving a neutral third party (arbitrator) to resolve

the dispute was the image of the future mediation. European countries - England and
France XVII-XVIII centuries. are the centers that have emerged in the middle of the
case. It is the non-compliance with the social realities of the outdated law, the
situations that do not respond to the peculiarities of capitalist relations, that turn to
such possibilities as a simple, cheap and competent interval.
The second prerequisite for the emergence of mediation was the emergence of
organizations such as “Community Mediation” and “Neighborhood Justice Centers”
in the USA in the late 60s. The activities of these local non-governmental
organizations are aimed at solving conflicts between families, neighbors and low-
income individuals [4].

The features of the American-citizen process formed in the 60s were the third
prerequisite. In particular, some of its negative aspects. Under American law, each
party pays for its own attorney, regardless of the outcome of the case. Therefore,
losses for both parties are inevitable. In the case of economic disputes, these costs
reached a very large amount. And the process itself has become very protracted. As
a result, exhaustion and frustration often lead to a court settlement. In such cases,
the advantages of mediation become clear.

Mediation only 70th of years from the middle from only original became an
independent ceremony. In 1981 at Harvard, Roger Fisher and William Uri kind of



professors interests and positions to limit based on “together actions” that called
Harvard explained the concept. For example, parties during negotiations mostly vice
versato be found their own legal positions sets out T his of agreement maybe that it
Is not brings. Inaddition, outside the strict positions of the parties, first of all, known
needs (interests) consists of they with principles compared to being the opposite not
found.

Description of materials and methods

The article was based on the works of some foreign, russian and Kazakhstani
authors such as Fridman Gari “A model of mediation based on understanding”, Hesl
G. “Mediation in conflict resolution. Theory and technology”. Also, there are given
works of Domestic researchers. For example: The book of Myrzahanova M.N.
“Legal conflictology and basis of mediation”, the article of Jekebayeva M.A. and
others “Civil society institutions”. In her work Myrzahanova M.N. “Legal
conflictology and basis of mediation given descriptions about legal mediation and
ways how to solve conflict situations with mediation” [5].

Currently, mediation has reached the highest level of demand - 90th of years to
the end towards from 200 more than large American corporation and more than 250
law firms in the event of a dispute to compromise action until done to court do not
apply on to agreement now. in the USA conflict of circumstances in 75-85% to the
mediator appeals to in addition, mediation of agreements made during 90- 95% will
be performed. 2001 year in the USA mediation in various fields service regulator
of states to this until action did laws combined.

Mediation single about law was accepted [6]. Austria became the first
European country to adopt a law on mediation in 2003, and the profession of
"mediator" belonged to a real business. And that was just 15 years after the first
projects on mediation and restorative justice appeared in Austria.

Slovenia conducted a legal practice on the development of the mediator. Thus,
today mediation in all European countries reconciliation of experience necessary
element to be will be found. in Russia mediation disputes adjustment method as
already known. To him within peasant society, as well as in high society conflicts
adjustment for, for example, of princes enmity mutually disputes take off for
addressed. In addition, the concept of mediation by law defined and it conduct
principles, him held mediators of organizations legal status has been established.
Law from January 28, 2011 in force now [7].

Results

Mediation has emerged as an urgent area of peace strategy for resolving
disputes in modern Russia only after the break-up of the Soviet Union, when foreign
mediators began training and training professionals in the mid-1990s, when they
began to share their exploits and decades-long experience of mediating in the United
States and Europe. The beginning of mediation in Russia was associated with a
number of factors:



1) Increased work of the courtsas a result of conflicts arising in the framework
of the economic crisis, as well as the growing number of conflicts in the corporate
and inter-corporate;

2) Mediators in some cases have begun to offer quick and affordable solutions
to the dispute, but also to maintain confidentiality. In addition, the pre-trial
agreement will allow the conciliation parties to continue their business cooperation
and develop partnership relations, and this court will discuss the case.

This act to the conflict of participants mediation procedures approves the
order of use and legal consequences. Besides that, there of mediators dispute of
solution new Kazakh right institute the legal basis of their activities as special
representatives has been established. Thus, it is favorable for the development of
mediation in Kazakhstan situation does [5, p. 23].

V.F. Yakovlev gave next definition forward attracts: “Mediation — It'sa kind
of mediation reconciliation between disputing parties agreement make for the
purpose of specialist dispute of the parties negotiations within regulation according
to represents the function argumentative of the parties their own to the ceremony
participation attention translation” [7, p.42].

O.V. Alexandrova gave next definition offers: “Mediation — of the parties own
disputes (conflict) two jaw for as much as possible effective that it is resolved
interested to be found third neutral of the party through participation the next
negotiation” [8, p.17].

This of the method development E.I. Nosyreva from his works to see will be:
“Mediation — of the parties their own contradictions third independent participant —
mediator help through adjustment ceremony” [9, p. 39].

If a person carries out mediation activities on a professional basis, there to
him add on, quite a bit is important requirements put:

1) twenty five age full;

2) highly professional knowledge there is;

3) Kazakhstan of the Republic determined by the government in order to be
approved mediators preparation program according to teaching passed the course;

4) By itself managed mediators organization to be a member.
Exit should be able to find ways, so a mediator the finality of the negotiation to the
goal hand deliver for, to the dispute of participants new has the necessary abilities
to create a psychological normal state to be should. What professions service of the
field representatives professional Kazakh mediators constitutes a category that is
very appropriate the question arises. Mediation in the law on above as mentioned
only age limitation up professional of education to be mediators special programs
according to preparation from the course passing need about qualification
dimensions mark sitting, This there are no restrictions on the direction. So with
Law legal disputes according to mediation to spend oriented. This, own in turn, real
(legal) and performed agreement for the purpose of development, but also the
consensus reached is correct qualified legal counsel of the parties to formulate and
approve to an appropriate extent help get necessity shows [10].

Discussion
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The absence of disagreement more often speaks of a double standard than of
harmony; about stagnation, complacency and degradation, and not about
development; about psychosomatic illnesses, and not about self-control. Therefore,
conflicts must be studied, as it is necessary to know what to do with conflicts so that
they do not spoil our lives.

The causes of conflicts are mismatch:

1.Goals, interests
. Views, beliefs
. Personal qualities
. Understanding information
. Expectations, positions
. Distribution of resources
. Differences in behavior and life experience
. Differences in attitudes and values

9. Bad communications.

The phenomenon of frustration arises when all possible paths to achieving a
goal are blocked. For example, an employee waited long and stubbornly for
appointment to a new position. He was confident, and those around him strengthened
this confidence in him, that there were no other contenders. But when a real vacancy
appeared, someone else was suddenly appointed to the position. The challenger
reacts to the event with frustration, which can manifest itself in reactions of
aggression, regression and withdrawal.

As mentioned above, the legal terms "mediation" and "intermediary"” are
mutually synonymous. The first is often used in foreign and translation literature,
while the second is a Russian translation of the word and is frequently used by
authors who write in Russian.

Modern legal literature provides many definitions of the concept of
“mediation”. Let's separate the two basic approaches from this category value:
mediation is the activity of the mediator (mediator) to settle disputes. G. Hessl said
the mediation was “a third party, mediator, who is ready to take all responsibility for
the development of the common dispute with all participants...”. [11, p.23].

In accordance with Article 1 of the Law On Mediation, the mediation applies in
the following cases:

1) in the case of collective labor disputes;

2) in resolving disputes concerning the rights and interests of persons not
participating in mediation;

3) resolving disputes in which one of the parties is the state;

4) in case of criminal and legal disputes [12, p.42].

The use of mediation in the following areas is more effective:

« family relations (especially in the period of divorce, during the separation of
property);

* education and education;

* business and commerce (disputes between companies and their managers)

« economic sector (labor and industrial disputes);

» financial and banking system (industrial bankruptcy);
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* tourism and leisure industry;
* insurance system, etc. [13].

However, if the lawyer is involved as a mediator, the main conditions
preservation must - to dispute of participants of one from this ago interest protected
by lawyer mediator be can't; he is very fair to be is necessary (because whatever
one taking a party to the defense is his professional inclination), that because of
lawyer-mediator competitive in process defender from the position to the position
of support within the framework of cooperation shift must.

The past A judge is a good mediator, but he should be a judge should stop.
Previously, he made decisions, he played the main role, and in this case, he has no
right to make such a decision, it is only jointly with the parties effort thanks to to
come to him will help. In Kazakhstan former the judge ie retired of the judge
mediator to be opportunity about problem 9p.2 etc [14].

Literature in the eye’s mediation conduct for notary public institute use about is
said. if notarial service the basics analyze as for there to mediation typical all signs
notary from work to see will be. From everything ago, his justice. Notary public of
the legal profession with other representatives compared to only one to the side
only "work do" can't because he is really notarial of action of all persons involved
In its creation must take into account their interests. Kazakhstani legislation
regulating notary services on the ability of notaries to participate in mediation one
special instructions no, but this no way means does not mean and entrepreneurship
not characteristic citizenship in the field mediation potential notarial in service
since long ago in use. Forexample, notary marriage contract collected while living
together property division about agreement, inheritance property division about
agreement certification in the course of bringing the parties together and reconciling
engaged in because to the notary do not apply ago This of agreement the future
rights of participants duties due to misunderstanding conflicts will be.

Conclusion

In conclusion, conflicts, as mentioned above, can be open or hidden. If the
former lie on the surface and are visible to the naked eye, then the latter are hidden
from the eye of the observer. They are recognized by indirect signs, among which
the main one is tension in interpersonal communication. The tasks of a leader are to
bring hidden conflicts to the surface and resolve them. The strategy here is extremely
simple: you need to find out the cause of the conflict, determine the goals of the
conflicting parties, outline areas for convergence of the conflicting points of view
and clarify the behavioral characteristics of the subjects of the conflict.

So, the ability to manage conflicts is the most important professional quality
of a manager, without which it is impossible for him to effectively carry out his
functions. Thus, mediation is characterized by speed, low costs and a future outlook,
as well as preventing the disclosure of confidential information. It will lead to
decision-making, help the parties of the conflict not only to protect their interests,
butalso to build constructive relations that are mutually beneficial in the future. The
successful and quick end of the dispute depends on the same intermediaries, so the
mediator's goal is to bring the parties to an agreement, because he himself does not
make decisions for his clients, but only helps them to come to this decision together.
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MakananelH e3ekTinri Tek Eypona emgepinmeri Meauarms Tporeci FaHa e€Mec, COHBIMEH
6ipre KaszakcTanma jja OChI POLIECTIH OTY OapbhIChl cumarTaia keteal. CalbICThIpa KeTCEK, IeT
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MaKCaThIHAA aFapTYIIBUIBIK JKOHE OKY KbI3METTepiMeH aiHambicaThiH CiOlp KOH(IMKTOIOT Usl
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OITIMrepIIUTK OpTaJbIFbl (AMaThl), «Meauarms xoHe KYKBIK opTalbiFbly (Kaparanmsl) Typasb
Jla Makaiaja ce3 erimeH, KYKBIKTBIK Menualys Typaibl MIETEIIIK, peceink xoHe OTaHIbIK
FaJIBIMIApABIH €HOCKTEPi /1€ TajaaHa KeTel

Tipek ce31ep: KYKbIKTBIK MeAHALIsl, MEIUATOP, HOTApHAIIbIK KbI3MET, Myparepiik MYJIK,
KOH(IMKT, JeJIaIbIK KbI3MET, OITIMIEpIIUIK, HOTapHaT

INPABOBASI MEJIUANUS: MEXXITYHAPO/JHAS ITIPAKTUKA B
CTPAHAX EBPOIIbI
*Ixxekebacsa M. A.L, Mcaesa M.1.2, Mammazos H.3, Mameipbekos H. b1
*Laccom.mpodeccop, KasYMOuM S um. AGbLiaii xaHa
Anmarsl, Kazaxcran, e-mail: 81makpal@mail.ru
2PhD goxktop, UHCTUTYT (UITOCO(PHH, TIOIUTOIOTHHI U PETUTUHN, AIIMATEHI,
Kazaxcran, e-mail: miraisa777@gmail.com
$nokrop, Akagemus Hayk PecniyOnuku Asep6aiimkan, baky, AzepOaiimkan,
e-mail: mammadov.namig@yahoo.com
4 noxropant, KasHITY umenu AGas, Anmatsl, Kazaxcran,
e-mail: nonya86@mail.ru

AHHOTauMs. B craTrbe pacKpelTO IOHATHE NPAaBOBOM MeAualMd C KOMIUIEKCHOU
COLMAJILHOM, TMPaBOBOM ¥ TIOJUTHMYECKOM TOYKM 3pEHMs, IPEATNIOCBUIKA BO3HHUKHOBEHHS
MeaualMd W Tpoliecca menuaimu B eBporeiickux cTpaHax (CHIA, Awnrmmst, Opanmms,
Hunepnannel, ['epmanus, ABctpusi, Mtamus, I1IBeiiiapusi) oCHOBaHBI Ha CPaBHUTEIIBHOM aHAJIN3E
MEKIYHApOAHOrO OIbITa. MBI TNpoaHAIM3UPOBAIM OyIyIIyl0O MEIWalMI0 TpeTeHCKoro cyna,
KOTOpasi OCYIIECTBIISICTCS IyTE€M TNPUBICUYCHHS HEUTpaJbHOW TpPEThEeW CTOPOHBI — apOuTpa
(apOurpa) nust perieHus CHOPHBIX — BOMNPOCOB, HANpUMEP: 3€MJI, JKWIOE HMYILECTBO,
Opakopa3BOoiHBII mporecc, KOHQIMKTBL. B crarbe Taxke MNOAPOOHO paccMaTpUBAETCS
EBporelickuii  koekc MeauatopoB EBponeiickoil KOMHCCHM, pPEeKOMEHAaimu EBponeickoro
nmapnamenra U CoBera «O HEKOTOPHIX AacCHEKTaX MEAMALMM B TPAKIAHCKMX M KOMMEPUECKUX
Jiesax», a TakxKe 00CyX1aeTcs, Kak B HACTOAIIEE BpeMsi MPOTEKaeT MeIMallksl Ha HAyYHOH OCHOBE.

AmepukaHckast kopriopamus u 6onee 250 ropunuueckux (UpM B Cydae BOSHUKHOBE HUS
CHopa, BIUVIOTh JO TONBITKM JIOCTHYb KOMIpoMmucca, 75-85% o0paiatoTcs K MOCPEHHKY |
HaXOJST TOJOKUTENHLHOE PEIICHHE.

AKTYaJbHOCTb CTATbM 3aK/IIOYAETCS HE TOJBKO B MNPOLECCE MEAWALMM B €BPONEHCKUX
CTpaHaXx, HO U B XoJie 3Toro npouecca B Kazaxcrane.

Jlis cpaBHEHMs, €ClM B 3apyO€XHBIX CTPAaHAX 3TO SIBISIETCS CUCTEMHBIM IOPUINYECKUM
NPOLIECCOM U MPUMEHSETCS] HAa MpaKTHKE, TO B Halllell CTpaHe OH XOTh M TMpUMEHsAETCS Ha
NPaKTUKE, HO BCE K€ HYXKIAeTCS B COBEPIICHCTBOBAHMU. B cTaTbe TakXKe YNOMHUHAIOTCS
Cubupckuii  konpmuktonormaeckuii  1neHtp (Kocranaii), Kokmetayckwii 1eHTp Meauanuu
(Kokmreray), Llenrp Meamammm wu npumupenust (Ammatsl), «llenrp menuaimmm u mpaBay
(Kaparanna), xoropple 3aHMMalOTCS O0Opa3oBaTENbHBIMH U O0OPa30BATENLHBIMU YCIYyraMu C
1eNbl0 00ydeHuss MEIUaTOpOB Yepe3 CUCTEMY MEIUAIMOHHOrO OOy4YeHHs] U ceMUHapoB. Taioke
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aHAIMBHUPYIOTC PaboThl 3apy0eXHbIX, POCCHICKHMX M OTE€YECTBEHHBIX YYEHBIX IO BOINPOCAM
OPUINYECKOM M€ THALINL.

KiroueBble cioBa: ropuamdeckas MeAMalMsd, MeEQUaToOp, HOTapualbHAas —yCIyra,
HAaCJICICTBEHHOE NMYIIECTBO, KOHQIMKT, MEIHUAlMOHHAS YCIIyTa, IPUMHUPEHHUE, HOTapUyC

Cmambsa nocmynuna 31.05.2024



